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 1.  TIME:  9:00   CASE#: MSC18-02253 
CASE NAME: DAVIS VS GROCERY DELIVERY/INSP 
HEARING ON MOTION TO/FOR PRELIMINARY APPROVAL OF CLASS ACTION 
SETTLMENT FILED BY AVIS DAVIS 
* TENTATIVE RULING: * 
 

Hearing required. 

Plaintiff Avis Davis moves for preliminary approval of her class action and PAGA 
settlement with defendants Grocery Delivery E-Services USA, Inc. and Insperity PEO Services, 
L.P.  Grocery Delivery provides meal delivery services under the name “HelloFresh”, while 
Insperity is a joint-employer, providing payroll and human resources services. 

A. Background and Settlement Terms 

The original complaint was filed November 26, 2018, as a class action. Plaintiff seeks 
leave to file an amended complaint, in order to raise PAGA allegations, which were not included 
in the original complaint.  The proposed First Amended Complaint recites that PAGA notices 
were provided to the LWDA on November 6, 2020, but the record does not document that the 
notice actually was given. Nor does the record indicate that notice of the settlement has been 
provided to the LWDA. 

The parties undertook discovery as part of the matter.  

The parties held a mediation with the assistance of an experienced mediator on May 7, 
2020, and ultimately reached a settlement.   

A gross settlement amount of $550,000, non-reversionary, will be paid to the Settlement 
Administrator.      

PAGA penalties would be $50,000, resulting in a payment to the LWDA of $37,500, with 
the remainder distributed to the aggrieved employees.  A class representative incentive 
payment would be made to plaintiff in the amount of $7,500.  Simpluris, Inc., is the settlement 
administrator, and estimates costs not to exceed $10,000.  Litigation costs would not exceed 
$18,000.  Attorney’s fees would be $192,500, which is 35% of the settlement fund.  The 
remainder, $284,500, would be paid to class members.  Since the class is estimated to have 
414 members, this results in an average payment of $687.  

The class would be provisionally certified as non-exempt hourly employees who are or 
were co-employed by Grocery Delivery and Insperity within California, who have not executed 
arbitration agreements with class action waivers, during the class period (November 6, 2014, to 
the date of preliminary approval of the settlement).  The class members will not be required to 
file a claim.  Class members may object or opt out of the settlement. Class members who 
dispute the number of work-weeks credited to them may contest the determination.  Various 
prescribed follow-up steps will be taken with respect to mail that is returned as undeliverable.  
The funds will be paid ¼ as wages and ¾ as interest and penalties. 

Plaintiffs’ counsel has provided no real analysis of the nature of the claims and defenses, 
or an estimate of the value of the case.  The allegations of the complaint include failure to pay 
overtime and minimum wages, failure to provide meal and rest periods and associated premium 
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pay, failure to pay wages at termination, non-complaint wage statements, and failure to 
reimburse necessary business expenses. Plaintiff has not identified any policy that appears to 
facially violate any requirement.  Nor has it provided any analysis indicating that discovery 
uncovered any substantial amount of violations.  Grocery Services has taken the somewhat 
unusual step of providing its own submission on this motion, in which it argues that its policies 
comply with the law, specifically addressing “off the clock” time, overtime and double-time pay, 
meal and rest breaks, and expense reimbursement.  In essence, it asserts that the settlement is 
“fair” to the class because there is a high likelihood that plaintiff will recover nothing.  Nothing in 
the record suggests that the recovery is less than a fair amount, but there is little information on 
which the Court could reach a conclusion either way.   

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
further litigation, the risk of maintaining class action status through trial, the amount offered in 
settlement, the extent of discovery completed and the state of the proceedings, the experience 
and views of counsel, the presence of a governmental participant, and the reaction … to the 
proposed settlement.”   

Because this matter also proposes to settle PAGA claims, the Court also must consider 
the criteria that apply under that statute. The Legislature’s express command that PAGA 
settlements be approved by the court necessarily implies that there is some substantive 
dimension to the review.  (Labor Code § 2699(l).)  The Court’s review, however, is somewhat 
hampered by the lack of guidance in the statute or case law concerning the basis upon which a 
settlement may be approved.  The Court has found no binding authority, but one federal District 
Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. (N.D. Cal. 2016) 201 
F.Supp.3d 1110, 1133, the court denied approval of class action settlements that included 
PAGA claims in part because the plaintiffs’ claims added up to as much as $1 billion in PAGA 
penalties but parties settled those claims for $1 million, or 0.1% of their alleged maximum value.  
As the court stated, “where plaintiffs bring a PAGA representative claim, they take on a special 
responsibility to their fellow aggrieved workers who are effectively bound by any judgment. 
[citation omitted]  Such a plaintiff also owes responsibility to the public at large; they act, as the 
statute’s name suggests, as a private attorney general, and 75% of the penalties go to the 
LWDA ‘for enforcement of labor laws . . . and for education of employers and employees about 
their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, the LWDA itself 
filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, the relief 
provided for under the PAGA be genuine and meaningful, consistent with the underlying 
purpose of the statute to benefit the pubic and, in the context of a class action, the court 
evaluate whether the settlement meets the standards of being ‘fundamentally fair, reasonable, 
and adequate’ with reference to the public policies underlying the PAGA.”  (Id., at 1133.)  The 
Uber Techs court noted that “a court may reduce the penalty when ‘to do otherwise would result 
in an award that is unjust, arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing Labor 
Code § 2699(e)(2).)  Nonetheless, the court noted that the plaintiff had provided no “coherent 
analysis” to justify the “relatively meager value” assigned to the PAGA claim.  
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California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 48, 63.) 

C. Attorney fees 

Plaintiffs seek 35% of the total settlement amount ($192,500) as fees, relying on the 

“common fund” theory.  Even a proper common fund-based fee award, however, should be 

reviewed through a lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 

480, 503, the Supreme Court endorsed the use of a lodestar cross-check as a way to determine 

whether the percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means 

of a lodestar cross-check is extraordinarily high or low, the trial court should consider whether 

the percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 

range, but the court is not necessarily required to make such an adjustment.”  (Id., at 505.)  

Following typical practice, however, the fee award will not be considered at this time, but only as 

part of final approval.   

D. Discussion 

Plaintiffs have provided no real analysis of the factual and legal issues associated with 
the case and their effect on the likely liability.  Grocery Delivery has asserted that its policies 
comply with the law.  There is little specific information to enable the Court to evaluate the 
claims.  

Actual documentation of compliance with PAGA notice requirements for the initial 
notices and the settlement needs to be provided. 

Litigation costs, settlement administration costs, and the representative incentive 
payments will be reviewed in conjunction with the motion for final approval.  Criteria for 
evaluation of representative payments are discussed in Clark v. American Residential Services 
LLC (2009) 175 Cal.App.4th 785, 804-807. 

E. Conclusion 

Counsel for plaintiff need to provide an analysis of the nature of the claims and their 

value.  In addition, Counsel need to document that PAGA notices and timely notice of the 

settlement were provided to the LWDA.   
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The hearing is continued to March 11, 2021, 9:00 a.m.  Plaintiff’s counsel are directed to 

provide a supplemental declaration providing a satisfactory analysis of the claims and 

documenting the required PAGA notices by March 4, 2021.   

If the motion is granted, Counsel will be directed to prepare an order reflecting this 

tentative ruling, the other findings in the previously submitted proposed order, and to obtain a 

hearing date for the motion for final approval from the clerk.  Other dates in the scheduled notice 

process should track as appropriate to the hearing date.  The ultimate judgment must provide 

for a compliance hearing after the settlement has been completely implemented.  Plaintiffs’ 

counsel are to submit a compliance statement one week before the compliance hearing date.  

5% of the attorney’s fees are to be withheld by the claims administrator pending satisfactory 

compliance as found by the Court. 

 

  

  
 2.  TIME:  9:00   CASE#: MSC19-02550 
CASE NAME: BEAIRD VS WARREN 
HEARING ON MOTION TO/FOR QUASH SERVICE FILED BY JASON KRISTAL 
* TENTATIVE RULING: * 
 

Defendant Jason Kristal’s motion to quash service of summons is granted.  

The Court previously issued a tentative ruling denying this motion based upon the failure 

of Defendant to offer evidence contradicting the declaration of service made by a registered 

process server. The Court has now received the supplemental filings of the parties and finds 

that service was improper.  

Failure to Timely File Defendant’s Declaration 

Code of Civil Procedure section 473(b) allows a court “relieve a party or his or her legal 

representative from a judgment, dismissal, order, or other proceeding taken against him or her 

through his or her mistake, inadvertence, surprise, or excusable neglect.”  

Rather than require Defendant to file a formal motion for relief under section 473(b), the 

Court requested a declaration from counsel explaining the mistake. Defense counsel Brian 

Gonsalves’ supplemental declaration filed on February 5, 2020 provides a sufficient explanation 

for the failure to timely file Jason Kristal’s declaration. The Court will evaluate this declaration is 

the same manner as a declaration filed with a motion for relief under section 473(b).  

Gonsalves explains that he drafted a motion to quash on November 9, 2020 and planned 

to include a declaration from Jason Kristal, along with a declaration from himself.  (Gonsalves 

decl. ¶8.) While waiting to receive the signed declaration from Kristal, Gonsalves mailed the 

motion to quash to this Court for filing. (Id. at ¶10.) Gonsalves planned to send the Kristal and 

Gonsalves declarations to the Court once he received it the signed declaration from Kristal. (Id. 
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at ¶10.) Gonsalves believes he received the signed declaration a week or two later, but he did 

not immediately send the declarations to the Court for filing. (Id. at ¶12.) On December 4, 2020, 

Gonsalves received a notification from the Court that the motion was rejected. (Id. at ¶13.) 

Gonsalves fixed the error and sent the motion to the Court for filing on December 4, 2020. (Id. at 

¶13.) Gonsalves did not realize that the Kristal declaration was not filed until Gonsalves 

reviewed this Court’s tentative ruling on February 3, 2020. (Id. at ¶17.)  Gonsalves then 

determined that he failed to file the Kristal declaration and he still had the original declaration at 

his office. (Id. at ¶17.)  

Plaintiffs argue that Gonsalves’ declaration is not believable because Gonsalves stated 

in an email that Kristal did not live at 94 Billou Street and that Gonsalves could get a declaration 

to prove this and file it with the reply. (Jenks decl. ex. E.) This statement addresses whether 

Kristal lives at 94 Billou Street, which is a slightly different issue then the items stated in his 

declaration regarding service. Thus, Gonsalves’ email does not foreclosure the possibility that 

he was offering to provide a second declaration from Kristal that specifically addressed 94 Billou 

Street.  

Plaintiffs also argue that an experienced practitioner like Gonsalves would have not 

made the decision not to file the declaration from Kristal with the moving papers on this motion. 

Plaintiff points out that that Kristal could have found a way to electronically send his declaration 

to Gonsalves. There were options available to Gonsalves to get an electronic copy of Kristal’s 

signature on the declaration and include it with the moving papers. Or perhaps, Gonsalves could 

have included a placeholder for the declaration indicating that it would be filed shortly. The 

failure to do these things, however, was not inexcusable.  

Plaintiffs offer several other reasons to question Gonsalves’ declaration, however, none 

of these were persuasive.  

The Court finds that Gonsalves’ declaration offers evidence that the failure to timely file 

the Kristal declaration was due to counsel’s inadvertence or excusable neglect.  

Merits of Motion 

Plaintiffs filed a proof of service of summons showing that a registered processer server 

served Jason Kristal by serving a household member at 94 Billou Street in San Rafael. This 

creates a presumption of service by substitute service. (Evid. Code §647; see, e.g. American 

Express Centurion Bank v. Zara (2011) 199 Cal.App.4th 383, 390.)  

Defendant Jason Kristal states in his declaration that he was never personally served 

with the summons and complaint. (Kristal decl. ¶3.) He also states that the summons and 

complaint were never left at his residence, dwelling house or usual place of abode. (Kristal decl. 

¶4.) Finally, he states that he never received a copy of the summons and complaint in the mail 

at his residence, dwelling house or usual place of abode. (Kristal decl. ¶6.)  
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In submitting a response to this declaration, Plaintiffs’ counsel includes evidence that 

Kristal’s sister owns the house at 94 Billou Street where Plaintiffs attempted to serve Kristal. 

(Jenks Supp. Decl. ¶¶11-13 and exhibits G - I.) This evidence shows that Kristal (through a 

trust) sold the house in 2010. Plaintiffs offer no evidence that shows that Kristal currently lives at 

94 Billou Street or that this house is Kristal’s residence, dwelling house or usual place of abode.  

In order for substitute service to be valid, a copy of the summons and complaint must be 

left “at the person’s dwelling house, usual place of abode, usual place of business, or usual 

mailing address” with a competent member of the household or person apparently in charge and 

then mailed to the same address. (Code Civ. Proc. § 415.20(b).) The evidence from both sides 

leaves something to be desired. Kristal’s declaration does not address many of the details that 

would usually be included when challenging service. At the same time, Plaintiffs failed to provide 

evidence that Kristal lives at the 94 Billou Street or explain what led the process server to 

believe he had the correct address. Based on the evidence presented, the Court finds that 94 

Billou Street is not the residence, dwelling house or usual place of abode of defendant Kristal. 

Thus, substitute service on Kristal was invalid and the motion to quash must be granted.   

  

 3.  TIME:  9:00   CASE#: MSC20-01306 
CASE NAME: TIERNAN VS. KALIN 
HEARING ON MOTION TO/FOR ATTNY'S FEES & COSTS FILED BY ALAN 
ROGER KALIN 
* TENTATIVE RULING: * 
 

Defendant Alan Kalin moves for attorney’s fees pursuant to Code of Civil Procedure 

section 425.16(c), on the ground that he was successful in his anti-SLAPP motion.  The motion 

was granted in part, and the primary issue here is whether Kalin was successful enough to 

obtain fees. 

A. Background 

Plaintiff Robert Tiernan filed a civil action against Kalin alleging two causes of action, 

trespass and nuisance.  He alleges that Kalin rides his bicycle on a private road, Calle Arroyo, in 

the residential community known as Diablo, and that he encourages others to do so in violation 

of a judgment by the Court in a related action which declared that Calle Arroyo is private and not 

subject to a general right of access or use by the public.  The anti-SLAPP motion was not 

directed at the trespass cause of action.  It sought to strike the entire nuisance cause of action.  

He argued that “[t]he gravamen of the nuisance claim is Mr. Kalin’s alleged public statements 

and advocacy regarding the public use of Calle Arroyo and bike safety.”  (MPAs in Support of 

Motion to Strike, 5:6-8.)  The Court concluded, however, relying on Baral v. Schnitt (2016) 1 

Cal5th 376, 374-375, that the private nuisance cause of action was “mixed” based on both 

protected activity and unprotected activity, and therefore struck the allegations addressing the 

protected activity rather than striking the entire cause of action.    

B. Entitlement 
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 While the parties vigorously dispute the application of the legal standards to this case, 

there is relative agreement about the standards themselves.  Where a party brings a partly 

successful anti-SLAPP motion, it is entitled to fees incurred for the successful part of the motion, 

unless the results are of no practical benefit to the moving party.  (Richmond Compassionate 

Care Collective v 7 Stars Holistic Foundation (2019) 33 Cal.App.5th 38, 45; Newport Harbor 

Offices & Marina, LLC v. Morris Cerullo World Evangelism (2018) 23 Cal.App.5th 28, 52; Laker 

v. Board of Trustees of California State University (2019) 32 Cal.App.5th 745, 779-780; Mann v. 

Quality Old Time Service, Inc. (2006) 139 Cal.App.4th 328, 340 [“defendants thus successfully 

narrowed the scope of the lawsuit, limiting discovery, reducing potential recoverable damages, 

and altering the settlement posture of the case.” ].) 

Did the motion have a practical effect on the litigation?  It will reduce the scope of the 

issues, and discovery, because there will be no further litigation of the speaking and 

encouragement issues.  Based on the evidentiary presentations to date in this case, a 

significant portion of the discovery otherwise would have been directed at the speaking and 

encouragement issues.  And Kalin needs to know whether continuing to speak and encourage 

on this topic is protected, or subjects him to potential liability. 

In requesting a temporary restraining order and preliminary injunction, Tiernan 

specifically requested that the Court enjoin Kalin “from actively encouraging members of the 

general public to trespass on Calle Arroyo road and use it as a short-cut to access Mt. Diablo.”  

The Court denied the request.  Thus, it is clear that Tiernan himself considered those activities 

sufficiently important as to be worth seeking to enjoin them at the outset of the suit. 

Tiernan argues that the fact that Kalin contested the Court’s tentative ruling shows that 

he did not consider himself to have prevailed.  At the hearing, however, Kalin’s counsel focused 

not on the nuisance cause of action as a whole, but on requesting that the Court slightly expand 

the portions of the nuisance claim relevant to the “speaking and encouragement” issues, and 

the Court indeed did revise the tentative ruling to grant at least one of the requests. 

Accordingly, the Court finds that Kalin is entitled to a reasonable attorney’s fee. 

C. Amount 

Kalin seeks $35,297, plus costs.   

Tiernan does not dispute the reasonableness of the hourly rates.  The Court finds they 

are reasonable.  

The billing records submitted are sufficient.  The redacted portions were not included in 

the billing.  Indeed, as a general matter, there is no requirement that actual time logs be 

submitted, at least where there is no genuine dispute about the time involved. (PLCM Group, 

Inc. v. Drexler (2000) 22 Cal.4th 1084, 1085, fn. 4.) 

Tiernan attacks the fees on a number of grounds.  First, Kalin’s attorneys spent 106 

hours, while Tiernan’s attorney spent only 15 hours.  As the party with the burden of proof on 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   02/25/21 

 
 

- 8 - 

the motion, however, it is not surprising that marshalling the facts, summarizing the applicable 

law, and writing both the opening and reply brief takes somewhat more time than opposing.   

Tiernan also asserts that the amount on its face is simply too much, and involves too 

many attorneys.  The records and work product do not support that claim.  Four different 

attorneys worked on the case, but as long as the effort is coordinated and not duplicative, this is 

no barrier to recovery.  In this instance, however, in the Court’s review of the records, it appears 

that there is more time spent in multi-attorney conferences than otherwise would be necessary, 

and the Court reduces the total amount by 10%. 

Nonetheless, “the fees awarded to a defendant who was only partially successful on an 

anti-SLAPP motion should be commensurate with the extent to which the motion changed the 

nature and character of the lawsuit in a practical way.”  (Malin v. Singer (2013) 217 Cal.App.4th 

1283, 1305.) This is consistent with case law holding that where a party is successful on some 

claims and not others, the attorney fee may be limited to that on the compensable claim.  (Akins 

v. Enterprise (2000) 79 Cal.App.4th 1127.)  Nonetheless, “[a]pportionment is not required where 

the claims for relief are so intertwined that it would be impracticable, if not impossible, to 

separate the attorney’s time into compensable and non-compensable units.”  (Bell v. Vista 

Unified School District (2000) 82 Cal.App.4th 672, 687.  See also Harman v. City and County of 

San Francisco (2007) 158 Cal.App.4th 407, 417, 424.) In this instance, the time spent is not 

readily separable into time attacking the entire cause of action and time spent only on striking 

the references to speaking and encouragement.  In something of a contrast, the court in Mann 

v. Quality Old Time Service, Inc., supra, 139 Cal.App.4th at 345, held that even where matters 

are “overlapping,” “the court should then consider the defendant’s relative success on the 

motion in achieving his or her objective, and reduce the amount if appropriate.”  It further stated 

that “[t]his analysis includes factors such as the extent to which the defendant’s litigation posture 

was advanced by the motion, whether the same factual allegations remain to litigated, whether 

discovery and motion practice have been narrowed, and the extent to which future litigation 

expenses and strategy were impacted by the motion.” (Id.)   

Review of these factors indicates that a reduction is not appropriate.  As noted above, 

the motion achieved substantial practical benefit, and greatly narrowed the scope of the case.  

The motion was only directed at the nuisance cause of action, and the stricken allegations were 

largely the basis for the cause of action, even if it survived in a limited form.  Moreover, if the 

motion had been recast as only a motion to strike particular language, the amount of time 

needed would have been about the same.  Accordingly, the Court will not reduce the fee based 

on partial success. 

Costs of $575.61 are reasonable. 

D. Conclusion 

The motion is granted, and fees are awarded in the amount of $31,767.30 ($35,297 x 

.9), plus costs of $571.61. 

 


